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IN THE COURT OF THE MEMBER, MOTOR ACCIDENT CLAIMS TRIBUNAL 

SONITPUR AT TEZPUR 

 

Present : Smti. M. Nandi., 
   Member, 
   Motor Accident Claims Tribunal, 
   Sonitpur, Tezpur. 
 

MAC Case No. 28 of 2017(D) 

  

      1.  Laila Khatun, 

 W/O Late Khalilur Rahman, 

 R/O Vill. Rowmari,  

 P.S. Tezpur, 

 Dist. Sonitpur, Assam ………………Claimant. 

 

        -Versus- 

 

     1. Sri Gauri Sankar Sharma, 
 S/O Ram Chandra Sharma, 
 R/O of vill. H. No. 11 Kamalabari, 
 Opp. Sriram Weight Bridge, Beharbari, 
 Guwahati,  
 Dist. Kamrup(M), Assam, 

(Owner of the vehicle No.AS-01FC/0587 (Truck). 
  
     2.  Sri Biswajit Chutia, 
 S/O Sri Kabindra Chutia, 
 R/O Vill. Chamorajan, 
 P.S. Dhemaji, 
 Dist. Dhemaji, Assam, 

(Driver of the vehicle No.AS-01FC/0587 (Truck). 
   
     3.  HDFC ERGO General Insurance Co. Ltd. 
 Mayur Garden, Opp. Rajib Bhawan, 
 ABC,GS Road, Guwahati, Kamrup (M) 

(Insurer of the vehicle No.AS-01FC/0587 (Truck). 
 ……………Opposite parties. 
 

ADVOCATES APPEARED 

For the claimant   :- P. Hazarika, Advocate. 

For the O.P. No.1& 2  :- Struck off.  

For the O.P. NO. 3   :- T. Ghosh, Advocate. 
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Date of Argument   :- 22-10-2019. 

Date of Judgment   :- 24 -10-2019. 

 

                             J U D G M E N T 

This is an application u/s 166 of M.V. Act, 1988, filed by the claimant Laila 

Khatun praying for grant of compensation on account of death of her husband 

Khalilur Rahman , in a motor vehicle accident. 

1.       The brief fact of the case is that on 22-03-2017 the husband of the 

claimant Khalilur Rahman (since deceased) went to Balipara for some business 

purpose by riding his scooty bearing No.AS-12J/7432 and at about 6-15 p.m. 

while he was returning back from Balipara towards Rowmari  by his said vehicle 

at a normal speed  with due care and caution through extreme left side of the 

road NH-15 hit one stationary vehicle bearing No. AS-01FC/0587(truck)  which 

was parked and left unattended so negligently by its driver  almost on the middle 

of the National Highway near 18 mile, without any parking light  or any other 

precautionary measures which are required to be taken while parking a vehicle 

on the road for repairing. Had there been any indication by placing compulsory 

warning triangle before that the  offending vehicle by the driver of the said 

offending stationary vehicle, the accident could have been avoided by the 

husband of the claimant. As a result of the accident the husband of the claimant 

sustained grievous head injuries. He was immediately taken to the hospital but 

the impact of the accident was so high and the injury was such an extent that 

the doctors of that hospital did not get any chance to provide treatment to the 

victim and declared dead. Accordingly, post mortem examination was conducted 

at Kanaklata Civil Hospital, Tezpur.   

2. After the accident one case was registered vide Chariduar P.S. case No. 

77/17 u/s- 279/304(A)/427 IPC. At the relevant time of accident, the offending 

vehicle was duly insured with HDFC ERGO General Insurance Co. Ltd.  

3.  As the claimant has failed to take steps in time against the O.P. No. 1 

and 2 hence, the case against the O.P. No. 1 and 2 was struck off.  
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4.  O.P. No. 3 HDFC ERGO General Insurance Co. Ltd. i.e. insurer of the 

vehicle bearing No. AS-01FC/0587(truck) has submitted written statement 

wherein it is stated that from a bare perusal of the claim petition it is evident that 

the deceased who was riding a scooty at the relevant time of accident himself hit 

against the vehicle which was in a static condition. The deceased was himself 

negligent leading to the alleged accident in which the driver of the vehicle 

bearing NO. AS-01FC/0587(truck) has no role to play. This fact finds support  

from the Chariduar P.S. G.D.E. no. 601 dated 22-03-2017  wherein it is 

mentioned that the accident took place due to mechanical defect of the scooty 

bearing No.AS-12J/7432 and prayed to dismiss the claim petition with cost.  

5. On the pleadings aforesaid the following issues were framed- 

I. Whether the accident took place on 22-03-2017 at about 6-15 P.M. due 

to rash and negligent driving by the driver of the offending vehicle bearing no. 

AS-01FC/0587(truck) and whether the victim Khalilur Rahman died due to the 

alleged accident? 

II. Whether the claimant is/are entitled for any compensation as prayed 

for and if so, from whom and to what extent? 

6. I have heard the argument advanced by the Learned Counsel of both 

sides. I have also perused the documents available in the record. 

Issue No. 1    

7. The claimant was examined in the case as CW-1 who deposed in her 

evidence that she has filed this claim case claiming compensation of Rs. 

15,00,000/- (Rupees fifteen lakhs)only for the death of her husband Khalilur 

Rahman arising out of a road traffic accident which occurred on 22-03-2017 

caused due to rash and negligent driving by the driver of the offending vehicle 

bearing No. AS-01FC/0587(truck) . 

8. CW-1 has exhibited the following documents – 

 Ext. 1 FIR. 
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Ext. 2 to 4 are documents relating to criminal case. 

Annexure A accident information report (Form 54). 

9. In her cross-examination CW-1 has replied that her husband purchased a 

scooty around 3 months ago from one Bobita Payeng. The scooty was never 

transferred into the name of her deceased husband. Bobita Payeng purchased 

the scooty around one year back. She has not made Bobita Payeng the owner 

and insurer of the scooty a party to the proceeding. She could not say the 

number of the scooty but the scooty is white in colour. She could not say 

whether her deceased husband possessed any D/L or not. She had not seen the 

accident.  

10. CW-2 is Md.Safiquddin who deposed in his evidence that on 22-03-2017 

he was proceeding from Balipara side to his residence at Rowmari by riding his 

bicycle through extreme left side of the road and at about 6-15 p.m. while he 

reached near 18 mile a motor cycle bearing No.AS-12J/7432 after crossing him 

with normal speed being driven by its driver with due care and caution dashed 

one stationary vehicle bearing NO. AS-01FC/0587(truck) which was parked and 

left unattended so negligent by its driver almost on the middle of the National 

Highway near 18 mile. Having seen the accident, he along with some other 

persons, immediately rushed to the spot and found that the victim has sustained 

grievous injuries lying over the road with severe bleeding and after observation 

he found that the injured was known to him as he was Khalilur Rahman. He was 

immediately taken to the hospital. Later on he came to know that the injured 

Khalilur Rahman was declared dead at the hospital.  

11. In his cross-examination CW-2 has replied that the deceased Khalilur 

Rahman is known to him but he is not relative. Though claimant has claimed that 

he is her nephew but the fact is false that he is related to her. The deceased was 

ahead of him around 20 mtrs. He was on his cycle and the deceased was on his 

scooty. He could not say the registration number of the scooty which the 

deceased was riding on the date of accident. The deceased was riding the vehicle 

putting his lights on. The deceased hit on the back side of the standing truck. It 

was suggested that the deceased was riding his scooty in a rash and negligent 
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manner and hit the standing truck and the accident occurred due to sole 

negligence of the deceased.  

12. Ext. 1 is the FIR lodged by one Habbibur Rahman stating that on 22-03-

2017 at about 6-15 p.m. his father Khalilur Rahman while going towards 

Rowmari from Balipara side in his scooty bearing No.AS-12J/7432 his father 

dashed against the standing truck bearing No.AS-01FC/0587(truck) which was 

parked on middle of the road without showing any indication. As a result he died 

on the spot.  On the basis of the ejahar, one case was registered vide Chariduar   

P.S. case No. 77/17 u/s- 279/304(A)/427 IPC. Ext. 3 is the charge sheet 

submitted against the driver of the vehicle bearing No. AS-01FC/0587(truck)  

Biswajit Chutia u/s- 279/304(A)/427 IPC. 

13. From the evidence of CW-1 and CW-2 and the documents available in the 

record, it reveals that the deceased was riding a scooty bearing No.AS-12J/7432 

at the time of accident and he dashed against the standing truck. It appears that 

the charge sheet was submitted against the driver of the truck bearing No. AS-

01FC/0587(truck) u/s- 279/304(A)/427 IPC but it appears that there was no rash 

and negligent driving on the part of the driver of the truck. As CW-1 and CW-2 

stated in their evidence that the deceased hit a standing truck, so, there is no 

question of rash and negligent driving on the part of the truck driver and the 

charge sheet has been submitted against the driver by inserting section 279 IPC 

wrongly. The allegation against the truck driver is that he parked the truck on the 

middle of the road without any indication .As a result the accident occurred.  

14. From the extract copy of Chariduar P.S. GDE No. 609 dtd. 22-03-2017 it 

reveals that the alleged truck was parked on the left side of the road due to 

mechanical defect and the scooty hit the standing truck from behind. CW-1 was 

not present when the accident took place. Though CW-1 has stated that there 

was no warning triangle at the place of accident, but from her evidence it reveals 

that she has no personal knowledge about the fact that whether there was any 

indication on the place of accident. Though CW-2 has claimed to be eye-witness 

to the accident, but while he was cross-examined he has replied that the 

deceased was ahead of him around 20 mtrs. He was on his bicycle and the 

deceased was on his scooty. But he could not say the registration number of the 
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scooty which the deceased was riding on the date of accident. The accident took 

place at around 6-20 p.m. and it was dark at that time. The deceased was riding 

the vehicle putting his lights on and the deceased hit on the back side of the 

standing truck.  

15. From the evidence of CW-2 it is crystal clear that the head light of the 

scooty was on as such, the deceased has got the opportunity to notice the 

standing truck which was parked on the side of the road. Under such backdrop it 

can be said that the deceased was also at fault for the alleged accident occurred.  

But in the present case, the occurrence of the accident is not disputed. The rider 

of the scooty succumbed to the injuries in the said accident is also not disputed.   

16. From the evidence of CW-1 it also reveals that her husband was suffering 

from blindness of one eye. She along with her husband went to Nepal for his 

treatment and he had undergone operation in Nepal. CW-1 also clearly in her 

cross-examination replied that in his evidence para No. 2  it has been wrongly 

mentioned that the accident took place due to rash and negligent driving of the 

truck driver. The claimant has alleged that the truck was parked without any 

parking light or any other precautionary measures which are required to be taken 

while parking a vehicle on the road for repairing. Had there been any indication 

by placing compulsory warning triangle before that the  offending vehicle by the 

driver of the said offending stationary vehicle, the accident could have been 

avoided by the deceased himself. There was no negligence on the part of the 

deceased. But from the evidence of the CW-2 it reveals that the deceased hit 

backside of the standing truck while he was riding his scooty putting his light on. 

The truck was parked on the left side of the road. It was dark at that time.  And 

there was no any warning triangle or indication on the road side.  

17. It also appears from police report that half of the road was blocked as 

construction work was going on. The police has conducted investigation and 

submitted charge sheet against the driver of the truck. Hence, prima-facie 

established that the accident occurred due to negligent parking of the truck 

driver. Apart from that MVI report discloses that there was no mechanical defects 

in the motor vehicles involved in the accident.  
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18. The documents produced by the claimants discloses that the accident was 

due to negligent parking of the truck by its driver as well as rash and negligent 

driving of the scooty by its driver i.e. the deceased.  

19. Therefore, in the considered view of this Tribunal, it is just and proper to 

hold that the driver of the truck bearing No.AS-01FC/0587(truck) and rider of the 

scooty bearing No. AS-12J/7432 have contributed the negligence at the ratio 

50:50 in the occurrence of the accident. Ext. 4 is the post mortem report which 

discloses that the cause of death is due to gross intracranial haemorrhage. Ext.4 

is not disputed. Therefore, the claimant  is able to establish that Khalilur Rahman 

has died in the said accident. Accordingly, issue no. 1 is partly in the affirmative.  

 Issue No. 2.  

20. It is an admitted fact that the offending vehicle bearing No. AS-

01FC/0587(truck) was duly insured with HDFC ERGO General Insurance Co. Ltd. 

vide policy No. 2315201582811600000 valid upto 06-12-2017. The accident 

occurred on 22-03-2017. It transpires that the accident occurred during the 

subsistence of the policy of the offending vehicle. So, O.P.No.3 i.e. HDFC ERGO 

General Insurance Co. Ltd is liable to pay compensation to the claimant. 

21. The O.P. i.e. insurance company examined one witness.  

22. DW-1 Kalyan Sengupta, who deposed in his evidence that at present he is 

holding the post of Assistant Manager (Legal) and dealing with the motor 

accident cases. Their company after receipt of the summons from this tribunal 

collected the documents relating to accident from the Court of Chief Judicial 

Magistrate, Tezpur. It appears from the documents that the vehicle in question 

which was allegedly insured with their company was plying on the road without a 

valid permit. From the perusal of the MVI report it is clear that the owner could 

not produce the permit. The owner and driver of the vehicle have violated the 

policy and hence their company is not liable to pay any compensation to the 

claimant. It is further stated that the deceased did not possess any driving 

license as such he was not authorized to ply the vehicle in public place. His family 

members failed to produce the D/L to the MVI when the vehicle was inspected. 
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23. In his cross-examination DW-1 has replied that they used to give policy 

on the basis of R/C of a vehicle. Their company has appointed the investigator 

against MAC case No. 28/17(D). He did not remember the name of the 

investigator. The investigator has submitted the report. The investigator before 

submitting his report used to verify the D/L , permit, fitness certificate etc. of the 

vehicle.  

24. It is seen that the investigator was not examined in this case. On the 

basis of the report of the investigator DW-1 has stated that the alleged offending 

vehicle was plying on the road without valid permit. The owner was also not 

appeared to clarify the position whether the vehicle bearing No.AS-01FC/0587 

(Truck) had no valid permit on the date of accident. Under such circumstances, it 

cannot be said that the vehicle was plying on the road without a valid permit.  

25. According to the claimant her husband was a Mason and General 

contractor and his monthly income was Rs. 12,000/-. But the claimant has not 

furnished any document to prove the occupation and income of her deceased 

husband. Hence, notional income of Rs. 5,000/- be considered as monthly 

income of the deceased.  

26. Regarding age of the deceased as per claim petition he was 49 years of 

age at the time of accident. No document has been furnished by the claimant to 

prove the age of the deceased. In post mortem report the age of the deceased 

has not been mentioned. But in the record of Chariduar P.S. case No. 77/17 

corresponding to G.R. case 1176/17, the dead body challan of the deceased is 

available wherein the age of the deceased is mentioned as 55 years. The 

requisition for holding post mortem examination  of the deceased issued by I.O. 

of the case wherein the age of the deceased also shows as 55 years. Hence, age 

of the deceased was 55 years, which can be taken into consideration in this case. 

27. As per the case of Sarla Verma -vs.- DTC,[AIR 2009(6) SC 121] the 

multiplier would be 11.  

28.    Dealing with the issue of deduction towards personal and living expenses 

of the deceased, I would like to resort the mandate taken in Syed Basir Ahmed 
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and others vs. Jamil and another, reported in AIR 2009 SC 1219 where it has 

been held that – 

29. “On the question of deduction on account of personal expenses by the 

deceased, there is no set formula which could be applied in every cases to 

determine as to what should be the deduction on this account. The contention 

that deduction on that count cannot exceed 1/3rd on the ground that there is 

some statuary recognition in the 2nd schedule to the act for such deduction is 

untenable. The said deduction would depend upon facts and circumstances of 

each case. In the present case, no evidence was led on this point as well, in the 

absence of any evidence to the contrary the practice is to deduct towards 

personal and living expenses of the deceased, 1/3rd of the income in case he was 

married and half (50%) if he was bachelor.” 

30. In the instant case, the deceased left behind his wife and one major 

daughter.  Therefore, 1/3rd of his income is to be deducted with a presumption 

that had the deceased been alive, he could have spent 1/3rd for his personal and 

living expenses.  

31. As per SLP (Civil) No. 25590 of 2014( National Insurance Co. Ltd. Vs- 

Pranay Shethi & Ors.) the Hon’ble Supreme Court has fixed  compensation in 

case of death reasonable figures on  conventional heads namely- Loss of 

consortium, Loss of estate  and   Funeral expenses should be Rs. 40,000/-,Rs. 

15,000/-and Rs. 15,000/- respectively.  

32. So, in view of the aforesaid discussion, in the instant case, the 

computation of compensation is awarded as follows :- 

A) Annual income of the deceased Rs. 5,000/-X 12        = Rs.60,000/- 

B) After  deducting 1/3rd of the annual income of the deceased , amount 

comes to                =Rs. 40,000/- 

C) After multiplied with multiplier, amount comes to  

Rs.40,000/- X 11                                                    =Rs. 4,40,000/- 

D) Funeral expenses              =Rs.    15,000/- 

E) Loss of estate              =Rs.    15,000/- 

F) Loss of consortium              =Rs.    40,000/- 
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  TOTAL    = Rs.5,10,000/-( Rupees 

five lakhs ten thousand)only.    

33. Hence, issue No. 2 is decided accordingly.   

   O   R  D   E   R 

In the result, the claim petition is allowed, awarding Rs. 5,10,000/-( 

Rupees five lakhs ten thousand)only.  The O.P. No. 3 i.e. HDFC ERGO 

General Insurance Co. Ltd. is directed to make payment by deducting of 50% of 

the aforesaid amount i.e. Rs. 2,55,000/- ( Rupees two lakhs fifty five 

thousand) with interest thereon @ 6 % per annum from the date of filing 

evidence on affidavit of the case  i.e. on 24-04-2019  till full and final realization 

within a period of 30(thirty) days from the date of receipt of order by way of 

Account payee cheque in the name of the claimant Laila Khatun through this 

Tribunal. 

Given under my hand and seal on this 24th day of October, 2019. 

 

 

            ( M. Nandi.) 
              Member,                        Member, 
Motor Accident Claims Tribunal,          Motor Accident Claims Tribunal, 
       Sonitpur, Tezpur.          Sonitpur, Tezpur. 
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A N N E X U R E 

 
1.Witness of the Claimant: 

 
(i) Laila Khatun. 
(ii) Md. Safiquddin.  

 
2. Witness of the Defence: 
 
 (i) Kalyan Sengupta. 

 
3. Claimant’s Exhibits: 
 

 Ext. 1 FIR. 

Ext. 2 to 4 are documents relating to criminal case. 

Annexure A accident information report (Form 54).  

4.Exhibits of the defence. 
 
            Ext. A  MVI report. 

  Ext. B  certified copy of seizure list. 

  Ext. C  extract copy of GD Entry. 

  Ext. D  MVI report.  

 

(M. Nandi.) 
          Member 
          MACT, Sonitpur, Tezpur. 
 
 
 

 


